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In the recent case of Rolater v. Strain* it was decided that 
when the patient has given a restricted or qualified consent, and 
has prohibited the physician from removing a specified part, such 
prohibition is binding upon the physician, and no further con- 
sent can be implied, though a cure cannot be effected without the 
removal of that part. In that case a joint in the great toe of a 
young woman's foot became so infected that it was found neces- 
sary to drain it. The woman consented to this operation, but 
expressly stipulated that no bones should be removed. After the 
patient was placed under an anaesthetic and an incision was made, 
it was found that the joint could not be drained, owing to the 
fact that it was covered with a sesamoid bone. This bone was 
in an unusual place and its presence could not be ascertained 
by external examination. The physician, knowing that a cure 
could not be otherwise effected, removed it. In an action of as- 
sault and battery brought by the patient, the physician contended 
that as a sesamoid bone is not considered as one of the bones of 
the human anatomy, it was not in the contemplation of the parties 
when the patient prohibited him from removing any bones from 
her toe. The jury, however, taking into consideration the expert 
testimony, found in effect that "bones is bones," and awarded 
the patient substantial damages. The court held that in face of 
the specific prohibition by the patient, the doctrine of implied 
consent could not be introduced. This view is undoubtedly cor- 
rect. As the patient must be the final arbiter as to whether or 
not he will take his chances with an operation, 5 he should also be 
allowed to limit the extent to which the physician may go in per- 
forming an operation to which consent has been given. 

E. J. S. 

Conflict of Laws: Determination of Foreign Law: Ques- 
tion for Court or Jury. — "The law of a foreign state on a particu- 
lar subject is a matter of fact to be proven like any other fact." 1 To 
whom should the proof be addressed, the court or the jury? The 
text book writers are unanimous in the opinion that it should be ad- 
dressed to the court. 2 Courts themselves, however, do not follow 
such a uniform practice. Aside from statutory regulation, the gen- 
eral American rule seems to be that the factum of the foreign law is 
a question for the jury 3 ; while its construction and effect may be 

* (Nov. 11, 1913) 137 Pac. 96 (Okl.) 
5 Mohr v. Williams, supra. 

* People v. Tufts, (Feb. 16, 1914) 47 Cal. Dec. 277, 279-280, 139 
Pac. 78. 

2 Thayer, Preliminary Treatise on Evidence, 258; Wigmore on 
Evidence, sec. 2558; 1 Greenleaf on Evidence, sec. 486; Story, Conflict 
of Laws, sec. 638; Wharton, Conflict of Laws, pp. 1514, 1515. 

3 Thayer, Preliminary Treatise on Evidence 258; Wharton, Conflict 
of Laws, sec. 773; Minor, Conflict of Laws, sec. 213. 
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for either the court or the jury, depending on the evidence offered to 
prove it. And curious as it may seem to the layman, when the de- 
termination of the foreign law is easy, it is for the court, when diffi- 
cult, for the jury. If the evidence consists entirely of a statute, a 
single judicial decision, or a number of harmonious decisions, then it 
is a question for the court. On the other hand, if the proof con- 
sists of conflicting judicial decisions or the testimony of experts, 
it is a question for the jury, but it is the duty of the court to 
assist the jury by construing the conflicting decisions. 4 People v. 
Tufts 5 declares this to be the proper practice where the testimony 
is conflicting. 

Since the jury are admittedly so dependent upon the court for 
assistance in this matter, it may not be amiss to consider the ad- 
visability of leaving all questions involved in the construction and 
effect of foreign law entirely to the court. The reason sometimes 
given for denying the court this power, that all questions of fact 
are for the determination of the jury, is most unsatisfactory. 
Many questions of fact, (although often improperly called ques- 
tions of law), are, and always have been, for the determination 
of the court. 6 The construction of writings, "reasonable and prob- 
able cause" in actions for malicious prosecution, the granting of a 
nonsuit, the direction of a verdict, and granting or refusing a new 
trial are all instances of questions of fact for the court. The 
argument that the jury is more likely to arrive at the existing law 
where there is a conflict in the evidence seems scarcely tenable, 
either where the conflict is in the testimony of legal experts or in 
judicial decisions. Attempting to discover the domestic law from 
a mass of conflicting, or apparently conflicting decisions, is a part 
of the daily work of the judge, while more than likely no juror 
has ever been confronted with a similar task before. Even though 
it be conceded that ordinarily the jury is more capable than the 
judge to pass upon questions involving the credibility of witnesses, 
yet where the testimony is that of legal experts, it would seem that 
the judge, who is himself an expert along the very line which the 
testimony is offered, is in a more advantageous position than the 
jury to decide what weight should be given such testimony. 

The few remarks of the Court in the principal case are appar- 
ently the only consideration that the precise question under dis- 
cussion has received from our appellate tribunals. As the case 
was reversed on another point, what the Court there said can be 
considered only a dictum. It is hoped that when the question 
again comes before the Supreme Court, it will not feel this dictum 
binding, but will consider the advisability of leaving the ultimate 
question of the determination of what the foreign law is to the 
court in all cases, regardless of the nature of the proof offered. 



4 Cases cited, 2 and 3 supra. 

5 Note 1, supra. 

6 Thayer, Preliminary Treatise on Evidence, pp. 202, 207 et seq. 
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It is believed that any objections presented by the constitutional 
provision providing that "judges shall not instruct juries with re- 
spect to matters of fact"' "may be met by a little ingenuity of con- 
struction. If such a construction is not possible, it would seem 
that the principal case goes as far as the present state of the law 
will permit T. J. L. 

Conflict of Laws: Personal Liability of Stockholder of 
Foreign Corporation doing Business in California— Under 
what circumstances is a stockholder of a foreign corporation do- 
ing business in California personally liable for his proportionate 
share of the corporate debts contracted in California, 1 when the 
law of the place of incorporation does not impose a similar lia- 
bility? If the articles of incorporation expressly provide for 
doing business in California, California courts will enforce the 
liability against stockholders over whom they have jurisdiction 2 and 
in so doing their action is not unconstitutional. 3 Thomas v. Mat- 
theissen* extends Pinney v. Nelson to the extent that if there is 
an express provision for doing business in California in the articles 
of incorporation, another provision therein, or in the subscription 
agreement, that the liability of the stockholders shall be determined 
by the law of the place of incorporation, and not by that of Cali- 
fornia, does not prevent the enforcement of the personal liability 
imposed by the California law in the federal courts of any state. 
It is interesting to observe that the court expressly left open the 
question decided in Risdon Iron and Locomotive Works v. Fur- 
ness, 5 that is, the effect of a general provision in the articles of 
incorporation for doing business in foreign states without any ex- 
press reference to possible differences in their laws. 

In the Risdon case, an English joint stock company was au- 
thorized by its charter to carry on business in the United States, 
Australia, and elsewhere, and its directors were empowered by its 
by-laws to comply with the laws of any country where it might do 
business. The company did business in California. In refusing 
to enforce the personal liability of the California statutes, the En- 
glish Court of Appeal held that the general authorization to do busi- 
ness in foreign countries must not be considered to authorize the 
contracting of a liability inconsistent with the fundamental pro- 
vision in the company's charter that it was a company of limited 



T Constitution of California, Art. VI, sec. 19. 

1 Civil Code of California, sec. 322; Constitution of California, Art. 
XII, sec. 3. 

2 Peck v. Noee, (1908) 154 Cal. 351, 97 Pac. 865; Thomas v. Went- 
worth Hotel Co., (1910) 158 Cal. 275, 110 Pac. 942. 

" Pinney v. Nelson, (1901) 183 U. S. 144, 22 Sup. Ct. Rep. 52. 
* (February 2, 1914) 232 U. S. 221, 34 Sup. Ct. Rep. 312. 
5(1906) 1 K. B. 49, affirming judgment of Kennedy, J., (1905) 1 
K. B. 305. 



